Section C - Contract Terms and Conditions
C.01 52.212-4 -- Contract Terms and Conditions -- Commercial ltems.

As prescribed in 12.301(b)(3), insert the following clause:
Contract Terms and Conditions -- Commercial ltems (Oct. 2003)
(a) Inspection/Acceptance. The Contractor shall only tender for acceptance those
items that conform to the requirements of this contract. The Government
reserves the right to inspect or test any supplies or services that have been
tendered for acceptance. The Government may require repair or replacement of
nonconforming supplies or reperformance of nonconforming services at no
increase in contract price. The Government must exercise its post-acceptance
rights --

(1) Within a reasonable time after the defect was discovered or

should have been discovered; and

(2) Before any substantial change occurs in the condition of the

item, unless the change is due to the defect in the item.
(b) Assignment. The Contractor or its assignee may assign its rights to receive
payment due as a result of performance of this contract to a bank, trust company,
or other financing institution, including any Federal lending agency in accordance
with the Assignment of Claims Act (31 U.S.C.3727). However, when a third party
makes payment (e.g., use of the Governmentwide commercial purchase card),
the Contractor may not assign its rights to receive payment under this contract.
(c) Changes. Changes in the terms and conditions of this contract may be made
only by written agreement of the parties.
(d) Disputes. This contract is subject to the Contract Disputes Act of 1978, as
amended (41 U.S.C. 601-613). Failure of the parties to this contract to reach
agreement on any request for equitable adjustment, claim, appeal or action
arising under or relating to this contract shall be a dispute to be resolved in
accordance with the clause at FAR 52.233-1, Disputes, which is incorporated
herein by reference. The Contractor shall proceed diligently with performance of
this contract, pending final resolution of any dispute arising under the contract.
(e) Definitions. The clause at EAR 52.202-1, Definitions, is incorporated herein by
reference.
(f) Excusable delays. The Contractor shall be liable for default unless
nonperformance is caused by an occurrence beyond the reasonable control of
the Contractor and without its fault or negligence such as, acts of God or the
public enemy, acts of the Government in either its sovereign or contractual
capacity, fires, floods, epidemics, quarantine restrictions, strikes, unusually
severe weather, and delays of common carriers. The Contractor shall notify the
Contracting Officer in writing as soon as it is reasonably possible after the
commencement of any excusable delay, setting forth the full particulars in
connection therewith, shall remedy such occurrence with all reasonable dispatch,
and shall promptly give written notice to the Contracting Officer of the cessation
of such occurrence.




(g) Invoice.
(1) The Contractor shall submit an original invoice and three copies
(or electronic invoice, if authorized) to the address designated in
the contract to receive invoices. An invoice must include --
(i) Name and address of the Contractor;
(ii) Invoice date and number;
(ii) Contract number, contract line item number and, if
applicable, the order number;
(iv) Description, quantity, unit of measure, unit price and
extended price of the items delivered;
(v) Shipping number and date of shipment, including the bill
of lading number and weight of shipment if shipped on
Government bill of lading;
(vi) Terms of any discount for prompt payment offered;
(vii) Name and address of official to whom payment is to be
sent;
(viii) Name, title, and phone number of person to notify in
event of defective invoice; and
(ix) Taxpayer ldentification Number (TIN). The Contractor
shall include its TIN on the invoice only if required elsewhere
in this contract.
(x) Electronic funds transfer (EFT) banking information.
(A) The Contractor shall include EFT banking
information on the invoice only if required elsewhere
in this contract.
(B) If EFT banking information is not required to be on
the invoice, in order for the invoice to be a proper
invoice, the Contractor shall have submitted correct
EFT banking information in accordance with the
applicable solicitation provision, contract clause (e.g.,
52.232-33, Payment by Electronic Funds Transfer—
Central Contractor Registration, or 52.232-34,
Payment by Electronic Funds Transfer—Other Than
Central Contractor Registration), or applicable agency
procedures.
(C) EFT banking information is not required if the
Government waived the requirement to pay by EFT.
(2) Invoices will be handled in accordance with the Prompt
Payment Act (31 U.S.C. 3903) and Office of Management and
Budget (OMB) prompt payment regulations at 5 CFR part 1315.
(h) Patent indemnity. The Contractor shall indemnify the Government and its
officers, employees and agents against liability, including costs, for actual or
alleged direct or contributory infringement of, or inducement to infringe, any
United States or foreign patent, trademark or copyright, arising out of the



performance of this contract, provided the Contractor is reasonably notified of
such claims and proceedings.
(i) Payment.
(1) ltems accepted. Payment shall be made for items accepted by
the Government that have been delivered to the delivery
destinations set forth in this contract.
(2) Prompt Payment. The Government will make payment in
accordance with the Prompt Payment Act (31 U.S.C. 3903) and
prompt payment regulations at 5 CFR Part 1315.
(3) Electronic Funds Transfer (EFT). If the Government makes
payment by EFT, see 52.212-5(b) for the appropriate EFT clause.
(4) Discount. In connection with any discount offered for early
payment, time shall be computed from the date of the invoice. For
the purpose of computing the discount earned, payment shall be
considered to have been made on the date which appears on the
payment check or the specified payment date if an electronic funds
transfer payment is made.
(5) Overpayments. If the Contractor becomes aware of a duplicate
contract financing or invoice payment or that the Government has
otherwise overpaid on a contract financing or invoice payment, the
Contractor shall immediately notify the Contracting Officer and
request instructions for disposition of the overpayment.
()) Risk of loss. Unless the contract specifically provides otherwise, risk of loss or
damage to the supplies provided under this contract shall remain with the
Contractor until, and shall pass to the Government upon:
(1) Delivery of the supplies to a carrier, if transportation is f.0.b.
origin; or
(2) Delivery of the supplies to the Government at the destination
specified in the contract, if transportation is f.o.b. destination.
(k) Taxes. The contract price includes all applicable Federal, State, and local
taxes and duties.
(1) Termination for the Government’s convenience. The Government reserves the
right to terminate this contract, or any part hereof, for its sole convenience. In the
event of such termination, the Contractor shall immediately stop all work
hereunder and shall immediately cause any and all of its suppliers and
subcontractors to cease work. Subject to the terms of this contract, the
Contractor shall be paid a percentage of the contract price reflecting the
percentage of the work performed prior to the notice of termination, plus
reasonable charges the Contractor can demonstrate to the satisfaction of the
Government using its standard record keeping system, have resulted from the
termination. The Contractor shall not be required to comply with the cost
accounting standards or contract cost principles for this purpose. This paragraph
does not give the Government any right to audit the Contractor’s records. The
Contractor shall not be paid for any work performed or costs incurred which
reasonably could have been avoided.



(m) Termination for cause. The Government may terminate this contract, or any
part hereof, for cause in the event of any default by the Contractor, or if the
Contractor fails to comply with any contract terms and conditions, or fails to
provide the Government, upon request, with adequate assurances of future
performance. In the event of termination for cause, the Government shall not be
liable to the Contractor for any amount for supplies or services not accepted, and
the Contractor shall be liable to the Government for any and all rights and
remedies provided by law. If it is determined that the Government improperly
terminated this contract for default, such termination shall be deemed a
termination for convenience.
(n) Title. Unless specified elsewhere in this contract, title to items furnished under
this contract shall pass to the Government upon acceptance, regardless of when
or where the Government takes physical possession.
(0) Warranty. The Contractor warrants and implies that the items delivered
hereunder are merchantable and fit for use for the particular purpose described
in this contract.
(p) Limitation of liability. Except as otherwise provided by an express warranty,
the Contractor will not be liable to the Government for consequential damages
resulting from any defect or deficiencies in accepted items.
(q) Other compliances. The Contractor shall comply with all applicable Federal,
State and local laws, executive orders, rules and regulations applicable to its
performance under this contract.
(r) Compliance with laws unique to Government contracts. The Contractor agrees
to comply with 31 U.S.C. 1352 relating to limitations on the use of appropriated
funds to influence certain Federal contracts; 18 U.S.C. 431 relating to officials not
to benefit: 40 U.S.C. 327, et seq., Contract Work Hours and Safety Standards
Act: 41 U.S.C. 51-58, Anti-Kickback Act of 1986; 41 U.S.C. 265 and 10 U.S.C.
2409 relating to whistleblower protections; 49 U.S.C. 40118, Fly American; and
41 U.S.C. 423 relating to procurement integrity.
(s) Order of precedence. Any inconsistencies in this solicitation or contract shall
be resolved by giving precedence in the following order:

(1) The schedule of supplies/services.

(2) The Assignments, Disputes, Payments, Invoice, Other

Compliances, and Compliance with Laws Unique to Government

Contracts paragraphs of this clause.

(3) The clause at 52.212-5.

(4) Addenda to this solicitation or contract, including any license

agreements for computer software.

(5) Solicitation provisions if this is a solicitation.

(6) Other paragraphs of this clause.

(7) The Standard Form 1449.

(8) Other documents, exhibits, and attachments.

(9) The specification.
(t) Central Contractor Registration (CCR).

(1) Unless exempted by an addendum to this contract, the

Contractor is responsible during performance and through final



(7) Offerors and Contractors may obtain information on registration

and annual confirmation requirements via the Internet at

http://www.ccr.gov or by calling 1-888-227-2423, or 269-961-5757.
(End of Clause)

C.02 52.212-5 -- Contract Terms and Conditions Required to Implement
Statutes or Executive Orders -- Commercial ltems. :

As prescribed in 12.301(b)(4), insert the following clause:
Contract Terms and Conditions Required to Implement Statutes or
Executive Orders -- Commercial ltems (June 2004)
(a) The Contractor shall comply with the following Federal Acquisition Regulation
(FAR) clause, which are incorporated in this contract by reference, to implement
provisions of law or Executive orders applicable to acquisitions of commercial
items: 52.233-3, Protest after Award (Aug 1996)(31 U.S.C 3553).
(b) The Contractor shall comply with the FAR clauses in this paragraph (b) that
the contracting officer has indicated as being incorporated in this contract by
reference to implement provisions of law or Executive orders applicable to
acquisitions of commercial items:
[Contracting Officer shall check as appropriate.]
(1) 52.203-6, Restrictions on Subcontractor Sales to the
Government (Jul 1995), with Alternate | (Oct 1995)(41
U.S.C. 253g and 10 U.S.C. 2402).
___(2)52.219-3, Notice of Total HUBZone Set-Aside (Jan
1999)(15 U.S.C. 657a).
__ (3)52.219-4, Notice of Price Evaluation Preference for
HUBZone Small Business Concerns (Jan 1999) (if the
offeror elects to waive the preference, it shall so indicate in
its offer)(15 U.S.C. 657a).
___(4) (i) 52.219-5, Very Small Business Set-Aside (June
2003)(Pub. L. 103-403, section 304, Small Business
Reauthorization and Amendments Act of 1994).
___(ii) Alternate | (Mar 1999) of 52.219-5.
, ___(iii) Alternate Il (June 2003) of 52.219-5.
v/ (5) (i) 52.219-6, Notice of Total Small Business Aside
(June 2003) (15 U.S.C. 644).
___ (i) Alternate | (Oct 1995) of 52.219-6.
(i) Alternate Il (Mar 2004) of 52.219-6.
____(6) (i) 52.219-7, Notice of Partial Small Business Set-
Aside (June 2003)(15 U.S.C. 644).
___ (i) Alternate | (Oct 1995) of 52.219-7.
____(iii) Alternate Il (Mar 2004) of 52.219-7.
___(7)52.219-8, Utilization of Small Business Concerns
(May 2004) (15 U.S.C. 637(d)(2) and (3)).
__(8) (i) 52.219-9, Small Business Subcontracting Plan
(Jan 2002)(15 U.S.C. 637 (d)(4)).



___ (i) Alternate | (Oct 2001) of 52.219-9.
____ (iii) Alternate Il (Oct 2001) of 52.219-9.
___ (9)52.219-14, Limitations on Subcontracting (Dec
1996)(15 U.S.C. 637(a)(14)).

____(10) (i) 52.219-23, Notice of Price Evaluation Adjustment
for Small Disadvantaged Business Concerns (June
2003)(Pub. L. 103-355, section 7102, and 10 U.S.C. 2323)
(if the offeror elects to waive the adjustment, it shall so
indicate in its offer).

(i) Alternate | (June 2003) of 52.219-23.

(1) 52.219-25, Small Disadvantaged Business
Participation Program—Disadvantaged Status and Reporting
(Oct 1999)(Pub. L. 103-355, section 7102, and 10 U.S.C.
2323).

___(12) 52.219-26, Small Disadvantaged Business
Participation Program—Incentive Subcontracting (Oct
2000)(Pub. L. 103-355, section 7102, and 10 U.S.C. 2323).
___(13) 52.219-27, Notice of Total Service-Disabled
Veteran-Owned Small Business Set-Aside (May 2004).

v (14) 52.222-3, Convict Labor (June 2003)(E.O. 11755).
.~ (15) 52.222-19, Child Labor—Cooperation with
Authorities and Remedies (June 2004) (E.O. 13126).

v~ (16) 52.222-21, Prohibition of Segregated Facilities (Feb

1999

(17) 52.222-26, Equal Opportunity (Apr 2002)(E.O.
11246).

(18) 52.222-35, Equal Opportunity for Special Disabled
Veterans, Veterans of the Vietnam Era, and Other Eligible
Veterans (Dec 2001)(38 U.S.C. 4212).

___(19) 52.222-36, Affirmative Action for Workers with
Disabilities (Jun 1998)(29 U.S.C. 793).

___(20) 52.222-37, Employment Reports on Special
Disabled Veterans, Veterans of the Vietnam Era, and Other
Eligible Veterans (Dec 2001)(38 U.S.C. 4212).

___(21) (i) 52.223-9, Estimate of Percentage of Recovered
Material Content for EPA-Designated Products (Aug
2000)(42 U.S.C. 6962(c)(3)(A)ii)).

___ (i) Alternate | (Aug 2000) of 52.223-9 (42 U.S.C.
6962(i)(2)(C)).

7 (22) 52.225-1, Buy American Act--Supplies (June
2003)(41 U.S.C. 10a-10d).

-/ (23) (i) 52.225-3, Buy American Act —Free Trade
Agreement — Israeli Trade Act (Jan 2004)(41 U.S.C. 10a-
10d, 19 U.S.C. 3301 note, 19 U.S.C. 2112 note, Pub. L. 108-
77,108-78).

___(ii) Alternate | (Jan 2004) of 52.225-3.



(iii) Alternate 1l (Jan 2004) of 52.225-3.
Z(24) 52.225-5 Trade Agreements (June 2004)(19
U.S.C. 2501, et seq., 19 U.S.C. 3301 note).
___(25)52.225-13, Restrictions on Certain Foreign
Purchases (Dec 2003) (E.o.s, proclamations, and statutes
administered by the Office of
Foreign Assets Control of the Department of the Treasury).
___(26) 52.225-15, Sanctioned European Union
Country End Products (Feb 2000)(E.O. 12849).
___(27) 52.225-16, Sanctioned European Union
Country Services (Feb 2000)(E.O. 12849).
___(28) 52.232-29, Terms for Financing of
Purchases of Commercial Items (Feb 2002)(41
U.S.C. 255(f), 10 U.S.C. 2307(f)).
___(29) 52.232.30, Instaliment Payments for
Commercial ltems (Oct 1995)(41 U.S.C. 255(f), 10
U.S.C. 2307(f)).
___(30) 52.232-33, Payment by Electronic Funds
Transfer—Central Contractor Registration (Oct.
- 2003)31 U.S.C. 3332).
v (31) 52.232-34, Payment by Electronic Funds
Transfer—Other Than Central Contractor Registration
(May 1999)(31 U.S.C. 3332).
_(32) 52.232-36, Payment by Third Party (May
1999)(31 U.S.C. 3332).
__(33)52.239-1, Privacy or Security Safeguards
(Aug 1996)(5 U.S.C. 552a).
;ﬁ34) (i) 52.247-64, Preference for Privately
Owned U.S.-Flag Commercial Vessels (Apr 2003)(46
U.S.C. 1241 and 10 U.S.C. 2631).
(i) Alternate | (Apr 2003) of 52.247-64.

(c) The Contractor shall comply with the FAR clauses in this paragraph (c),
applicable to commercial services, that the Contracting Officer has indicated as
being incorporated in this contract by reference to implement provisions of law or
executive orders applicable to acquisitions of commercial items:
[Contracting Officer check as appropriate.]

(1) 52.222-41, Service Contract Act of 1965, as

Amended (May 1989)(41 U.S.C. 351, et seq.).

___ (2)52.222-42, Statement of Equivalent Rates for

Federal Hires (May 1989)(29 U.S.C. 206 and 41 U.S.C. 351,

et seq.).

___(3)52.222-43, Fair Labor Standards Act and Service

Contract Act - Price Adjustment (Multiple Year and Option



Contracts) (May 1989)(29 U.S.C.206 and 41 U.S.C. 351, et
seq.).

___(4)52.222-44, Fair Labor Standards Act and Service
Contract Act -- Price Adjustment (Feb 2002)(29 U.S.C. 206
and 41 U.S.C. 351, et seq.).

___(5)52.222-47, SCA Minimum Wages and Fringe
Benefits Applicable to Successor Contract Pursuant to
Predecessor Contractor Collective Bargaining Agreements
(CBA) (May 1989)(41 U.S.C. 351, et seq.).

(d) Comptroller General Examination of Record. The Contractor shall comply with
the provisions of this paragraph (d) if this contract was awarded using other than
sealed bid, is in excess of the simplified acquisition threshold, and does not
contain the clause at 52.215-2, Audit and Records -- Negotiation.

(e)

(1) The Comptroller General of the United States, or an authorized
representative of the Comptroller General, shall have access to and

_right to examine any of the Contractor’s directly pertinent records

involving transactions related to this contract.

(2) The Contractor shall make available at its offices at all
reasonable times the records, materials, and other evidence for
examination, audit, or reproduction, until 3 years after final payment
under this contract or for any shorter period specified in FAR
Subpart 4.7, Contractor Records Retention, of the other clauses of
this contract. If this contract is completely or partially terminated,
the records relating to the work terminated shall be made available
for 3 years after any resulting final termination settlement. Records
relating to appeals under the disputes clause or to litigation or the
settlement of claims arising under or relating to this contract shall
be made available until such appeals, litigation, or claims are finally
resolved.

(3) As used in this clause, records include books, documents,
accounting procedures and practices, and other data, regardless of
type and regardless of form. This does not require the Contractor to
create or maintain any record that the Contractor does not maintain
in the ordinary course of business or pursuant to a provision of law.

(1) Notwithstanding the requirements of the clauses in paragraphs
(a), (b), (c) and (d) of this clause, the Contractor is not required to
flow down any FAR clause, other than those in paragraphs (i)
through (vi) of this paragraph in a subcontract for commercial items.
Unless otherwise indicated below, the extent of the flow down shall
be as required by the clause--

(i) 52.219-8, Utilization of Small Business Concerns (May

2004)(15 U.S.C. 637(d)(2) and (3)), in all subcontracts that

offer further subcontracting opportunities. If the subcontract



(except subcontracts to small business concerns) exceeds
$500,000 ($1,000,000 for construction of any public facility),
the subcontractor must include 52.219-8 in lower tier
subcontracts that offer subcontracting opportunities.
(i) 52.222-26, Equal Opportunity (Apr 2002)(E.O. 11246).
(iii) 52.222-35, Equal Opportunity for Special Disabled
Veterans, Veterans of the Vietnam Era, and Other Eligible
Veterans (Dec 2001)(38 U.S.C. 4212).
(iv) 52.222-36, Affirmative Action for Workers with
Disabilities (June 1998)(29 U.S.C. 793).
(v) 52.222-41, Service Contract Act of 1965, as Amended
(May 1989), flow down required for all subcontracts subject
to the Service Contract Act of 1965 (41 U.S.C. 351, et seq.)
(vi) 52.247-64, Preference for Privately-Owned U.S. Flag
Commercial Vessels (Apr 2003)(46 U.S.C. Appx 1241 and
10 U.S.C. 2631). Flow down required in accordance with
paragraph (d) of FAR clause 52.247-64,
(2) While not required, the contractor may include in its
subcontracts for commercial items a minimal number of additional
clauses necessary to satisfy its contractual obligations.
(End of Clause)



